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- Ms. Parvati Nambiar1 

 

INTRODUCTION  

 

The Honorable Courts of India have been bestowed with the rather arduous task of interpreting 

the Constitution and bridging the gap between law and society while protecting the essence of 

democracy. Interpretation derives the legal meaning from the text. Put another way, 

interpretation constitutes a process whereby the legal meaning of a text is “extracted” from its 

semantic meaning. The interpreter translates “human” language into “legal” language.  He 

changes “static law” into “dynamic law” by transforming a linguistic text into a legal norm.2 

 

Democracy and multi- ethnic societies do not enjoy a simple relationship. Democracy has the 

ability to empower minorities and promote equality, but it can just as easily exacerbate 

divisions.3  The Courts play a vital role in diverse democracies like India in not only delivering 

justice but also serving as the epicenter of public life. Almost every aspect of social life be it 

religious, economic or political has come under judicial scrutiny and their decisions have 

caused social waves and have been etched into the public consciousness and memory.   

 

With a 1.33 billion population, describing the Indian Judiciary’s role as ‘extensive’ would be 

an understatement. According to the Annual Report, close to 45,000 cases were filed and 16 

landmark judgments were pronounced at the Supreme Court of India in just the last year. 4 This 

huge tally helps us understand why we need to revisit the forgotten cases of India.  

 

Two dominant conceptions of 'landmark', 'leading' or 'canonical' cases are discernible from the 

scholarly literature. The first is essentially characterized by the analysis of the intrinsic merits 

of a case such as how well-reasoned or significant a case is on the grounds of precedent, 

principle, and rule. The second looks at the historical contexts in which the cases were decided, 

 
1 Student, HNLU Raipur 
2 Aharon Barak, The Judge in a Democracy (Princeton University Press 2006) 122. 
3 George G. Thomas, ‘Solving India's Diversity Dilemma: Culture, Constitution, & Nehru’ (2005) 6 GJIA 21. 
4 The Supreme Court of India, Indian Judiciary: Annual Report 2018-19. 
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in order to understand whether a case is canonical, or whether it can be (better) explained by 

contextual variables such as politics, economics, or culture. The Canonicity of Landmark 

Judgements is not only a product of intrinsic merits (how well-reasoned or significant a case is 

on the grounds of precedent, principle, and rule) and contextual significance, but also 

subsequent and contingent judicial reception.5 

For each of these Canonical judgements, there exists a catalogue of cases that is no longer 

present in the public consciousness or discussed religiously. These cases can potentially offer 

an offer an in-depth social, political and economic understanding of the legal issue and its 

implications. Their historical significance is contested not decided. It is a debate in which they 

can make a genuine contribution of their own.6  

 

We classify the functions of government into three categories - the legislative, which makes 

the laws, the executive, which administers and enforces them, and the judicial, which, when a 

controversy arises, determines what is the law. Benjamin Disraeli once said that "All of our 

struggles for freedom smack of law." Freedom and the rule of law in this country are one and 

the same thing, and it is the most precious thing we have aside from life itself and the good 

Earth.7   

 

Courts are inherently seen as counter majoritarian institutions. In “The Least Dangerous 

Branch”, Alexander Bickel argues that judicial review is counter-majoritarian because it strikes 

down laws made by elected officials, who ostensibly represent the majority. When the Supreme 

Court declares unconstitutional a legislative act or the action of an elected executive, it thwarts 

the will of representatives of the actual people of the here and now; it exercises control, not in 

behalf of the prevailing majority, but against it.8 

 

But more often than not, we have come across excessive intertwining between these three 

wings of the government leading to a rupture of the soul of our constitution and social injustice. 

Our egalitarian ambitions for courts have grown over the years, but they have failed at leading 

as a counter majoritarian institution and have often shown reticence in dealing with politically 

 
5 Ernest Lim, ‘Of 'Landmark' or 'Leading' Cases: Salomon's Challenge’ (2014) 41 JLS 523. 
6Matthew Bradshaw, ‘Creating Controversy in the Classroom: Making Progress with Historical Significance’ 

(2006) 125 Teaching History 18, 24. 
7 John Palmore, ‘The role of courts in the development of law’ (1973) 71 The Register of the Kentucky Historical 

Society 335. 
8 Alexander M. Bickel, The least dangerous branch: the Supreme Court at the bar (The Bobbs-Merrill Company 

1962). 
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volatile cases robustly. From the time of Indira Gandhi’s Emergency in 1975 to the recent 

abrogation of Art.370 and communications blockade in Jammu and Kashmir we have seen the 

Judicial wing take a slow-paced modus operandi often slipping into a cycle of adjudications 

and multiple rounds of litigation. This transition from being a ‘constitutional’ court to an 

‘executive’ court could prove fatal to the integrity of this country. Supreme Court judgments 

are binding on all the courts other than the Supreme Court itself, and as time has proven, the 

Supreme court often stands reluctant to overturn their own previous judgements.  

 

The Supreme Court enjoys the capability to deliver the most powerful verdicts and elucidate 

the true meaning of justice, and with this comes their responsibility. When Justice M.C. Chagla 

and Justice P.B. Gajendragadkar delivered their Judgement at the Bombay High Court in the 

State of Bombay v. Narasu Appa Mali case making all uncodified personal laws immune to 

scrutiny of Fundamental Rights, they had envisioned it as a transitional judgement, that would 

soon be nullified with the introduction of a Uniform Civil Code as envisioned in the Art.44 of 

the Constitution.9 Almost 70 years later, this judgment still stays as a strong precedent and was 

upheld even when the Supreme Court declared the practice of triple talaq as unconstitutional 

in the Shayara Bano v. Union of India by concluding that triple talaq was not an intrinsic part 

of the Sharia Law.10 As senior lawyer Indira Jaising put it “the ‘ghost’ of Narasu has continued 

to haunt courts across the country”.11 

 

Enter Chintan Chandrachud’s The cases that India forgot.12 Few publications come upon the 

legal scene at a more essential time. With characteristic analytical clarity, Chandrachud dissects 

ten forgotten judgements spanning six decades, elucidating the major miscarriages of justice 

by the courts and what we can learn from them. Rather than looking at these cases as isolated 

legal structures, he has taken a view accompanied by the socio-political impacts and media 

reception of these cases and their judgments, making it easier for the readers to draw parallels 

between current legal scenarios and those being discussed.  

 

 
9 AIR 1952 Bom 84 
10 AIR 2017 SC 4609 
11 Indira Jaising, ‘The Ghost of Narasu Appa Mali is stalking the Supreme Court of India’(The Leaflet, 28 May 

2018) < https://www.theleaflet.in/specialissues/the-ghost-of-narasu-appa-mali-is-stalking-the-supreme-court-of-

india-by-indira-jaising> accessed 10 September 2020. 
12 Chintan Chandrachud, The cases that India forgot (Juggernaut Books 2019). 

https://www.theleaflet.in/specialissues/the-ghost-of-narasu-appa-mali-is-stalking-the-supreme-court-of-india-by-indira-jaising
https://www.theleaflet.in/specialissues/the-ghost-of-narasu-appa-mali-is-stalking-the-supreme-court-of-india-by-indira-jaising
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The heart of Chandrachud’s analysis and the central contribution of his book is his candour 

evaluation of important yesteryear cases that have faded into oblivion. The cases involved 

important legal issues but their significance transcended the legal questions that arose for the 

courts’ consideration because of their political significance, social impact or depiction by the 

fourth estate. In the preface, Chandrachud has emphasized that the purpose behind this writing 

this book was to effectively communicate the depth of legal intricacies and cases in layman’s 

terms and make it accessible to the general public. To facilitate the same, he has gone about 

each case in an uncomplicated structure, providing us with the general facts, legal issues, social 

impacts, and a critically analysed conclusion.  

 

I argue that though there are prominent example of the courts upholding justice, in recent times 

we have come across multiple instances wherein the courts have taken a backseat and have 

allowed infringements of civil liberties to continue. Executive supremacy has been facilitated 

and encouraged by the courts by exempting the government from its constitutional obligation 

to justify itself, and by actively exempting themselves from their duty to hold the government 

accountable.13  

 

Building on Chandrachud’s work, this Book Review Essay examines the two main ways in 

which the author deviates from the dominant narrative about the optimistic supreme role of 

courts in India and seeks out recent examples to support the same. First, analysing various 

instances in which the constitutional courts have failed in their responsibility of safeguarding 

us from the indiscretions and misadventures of Parliament and the government.14 Second, 

severing the common impression that courts have the ultimate say in adjudicating social 

challenges.   

 

The Review Essay proceeds as follows. Part II introduces the readers to Chandrachud’s 

excellent piece of scholarship. The Essay concludes drawing contemporary parallels to the 

cases mentioned in the book and  suggesting that revisiting these forgotten cases empower us 

with strong precedents and a better intuition in comprehending the recent legal misadventures 

and dilemmas.   

 
13Gautam Bhatia ‘The absentee constitutional court’ The Hindu (New Delhi, 12 September 

2019)<https://www.thehindu.com/opinion/lead/theabsenteeconstitutionalcourt/article29394699.ece> accessed 10 

September 2020. 
14 Chandrachud (n 11) 13. 

https://www.thehindu.com/opinion/lead/theabsenteeconstitutionalcourt/article29394699.ece


 5 

THE FORGOTTEN CASES: AN ANALYSIS 

 

The cases that India forgot is a tour de force. Throughout the book Chandrachud displays a 

combination of factual analysis and retrospective cohort study. With his comprehensive 

scrutiny of each case the author attempts at a ‘big tent’ approach to the socio-political relevance 

of legal questions and decisions.  

 

Understanding Judicial inaction and incompetency through cases consigned to oblivion 

 

According to prominent political scientist Dr. Pratap Bhanu Mehta (Journal of Democracy 

2007), The Indian Supreme Court’s undeniable contributions to democracy and the rule of law, 

to say nothing of its reaching for power in service of these aims, are shadowed by three 

profound ironies:  

• First, even as the nation’s most senior judicial panel engages in high-profile PIL 

interventions, routine access to justice remains extremely difficult. India’s federal 

judicial system has a backlog of almost twenty million cases, thousands of prisoners 

awaiting trial.  

• Second, even as the Supreme Court has established itself as a forum for resolving public 

policy problems, the principles informing its actions have become less clear. The courts 

interventions can be deemed as confusing in terms of being able to articulate a coherent 

public philosophy that could produce predictable results.   

• Third, the Court has helped itself to so much power usurping executive functions, 

marginalizing the representative process without explaining from whence its own 

authority is supposed to come. In theory, democracy and constitutionalism can reinforce 

each other, but in practice their relationship is complex and even problematic.15 

 

To set the stage Chandrachud has divided his book into four distinct categories : Politics, 

Gender, Religion and National Security. Each of these categories have cases that provide us 

with an insight about the courts’ modus operandi in dealing with these ‘controversial’ subjects 

since Independence. The judiciary has been known to refrain from indulging too robustly into 

 
15 Pratap Bhanu Mehta, ‘India’s Unlikely Democracy: The Rise of Judicial Sovereignty’, (2007) 18 Journal of 

Democracy 70, 72.  
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these subjects due to their volatile nature presumably to avoid political or social backlash. This 

statement can elucidate using the following extracts: 

 

In a conclusion drawn by Dr. Pratap Bhanu Mehta he states that the Court’s concern for its own 

authority has led it to read the political tea leaves with care. The judicialization of politics and 

the politicization of the judiciary turn out to be two sides of the same coin.16 

 

India was ranked the most dangerous country for women in 2018 according to a poll of global 

experts.17 In India, notions of shame, modesty, and honour remain the dominant concepts in 

public discourse for justifying sexual assaults on women.18 Majority of these cases go 

unreported, and often when the cases do get reported, the victim faces threats 19 and  their cases 

get dragged for long years at the court. Recently the Kerala High Court and police department 

came under sever backlash granted bail to a school teacher accused of molesting a minor 

student because the Police filed a charge sheet omitting the POCSO Act 2012 and instead only 

applied the Juvenile Justice (Care and Protection of Children) Act of 2015.20  

 

Former Chief Justice M.C Chagla had affirmed this (the courts avoiding religiously volatile 

cases) in his State of Bombay vs. Narasu Appa Mali judgement expressing “very considerable 

hesitation to speak about the Hindu religion”21 

 

This can also be understood from the Babri Masjid case, that has languished in various courts 

for fifty years. When the executive sought an advisory opinion from the Supreme Court, the 

justices took two years to rule that the matter belonged at the appeals-court level.   

 

 
16 Mehta (n 14) 76. 
17 Belinda Goldsmith ‘ India most dangerous country for women with sexual violence rife- global poll’ 

Thomson Reuters Foundation (26 June 2018) <https://in.reuters.com/article/women-dangerous-poll/india-most-

dangerous-country-for-women-with-sexual-violence-rife-global-poll-idINKBN1JM076> accessed 10 September 

2020.  
18‘Report of the Committee on Amendments to Criminal Law’ 23 January  2013 Verma, J., Leila Seth J., and Gopal 

Subramaniam.  
19 ‘Police Apathy Forces Gang-rape Victim to End Life in Punjab.’ The Hindu (Chandigarh 28 December 2012) 

<https://www.thehindu.com/news/national/other-states/gangrape-victim-ends-life-due-to-police-apathy-in-

punjab/article4246092.ece> accessed 10 September 2020. 
20 Chris Thomas ‘Activists,writers in Kerala protest by fasting for justice in Palathayi child assault case’ The News 

Minute (26 July 2020) <https://www.thenewsminute.com/article/activists-writers-kerala-protest-fasting-justice-

palathayi-child-assault-case-129448> accessed 10 september 2020. 
21 AIR 1952 Bom 84 [6]. 

https://www.thehindu.com/news/national/other-states/gangrape-victim-ends-life-due-to-police-apathy-in-punjab/article4246092.ece
https://www.thehindu.com/news/national/other-states/gangrape-victim-ends-life-due-to-police-apathy-in-punjab/article4246092.ece
https://www.thenewsminute.com/article/activists-writers-kerala-protest-fasting-justice-palathayi-child-assault-case-129448
https://www.thenewsminute.com/article/activists-writers-kerala-protest-fasting-justice-palathayi-child-assault-case-129448
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National Security has often been employed as a trump card by governments all over the world 

to implement barbarous laws without fearing stark judicial review.  

In England, the House of Lords caved in when confronted with a set of sweeping preventive 

detention regulations during the Second World War. In a celebrated dissenting opinion, Lord 

Atkin described the decision of the majority as ‘more executive minded than the executive’.22 

 

Hence, by choosing these four categories for discussion, Chandrachud has availed an incredible 

spectrum of cases to study various instances of judicial inaction and incompetency. These cases 

lay the groundwork for the remainder of the book. Chandrachud uses the all-encompassing 

factual interpretative method to help the reader visualise the socio-political scenario that 

revolved around each case. In the following paragraphs I will attempt to analyse a few of the 

cases mentioned in the book where the courts had shown negligence, or reticence in discovering 

the true essence of justice or has sparked constitutional dilemmas.  

 

The Minerva Mills vs. Union of India23 case was a verdict that majestically and proudly 

reaffirmed the supremacy of the basic structure of our Constitution. The country had just passed 

through its darkest hours under Indira Gandhi’s Emergency and the infamous ADM Jabalpur 

verdict.24 The judgement undoubtedly set the tone for future of the basic structure doctrine in 

India, but also highlighted to the public the awkward dynamics between Chief Justice 

Chandrachud and Justice Bhagwati. Writing on behalf of four judges, Chief Justice 

Chandrachud noted that both amendments (the amendments to Articles 368 and 31C) were 

beyond the amending power of Parliament and violated the basic structure of the Constitution 

while Justice Bhagwati gave a dissenting opinion and expressed that Art.31C was indeed 

constitutional. The former was criticised for his earlier stance in the Kesavananda Bharati case 

wherein he had dissented the judgment upholding the Basic structure doctrine emphasizing that 

Fundamental rights and Directive principles of state policy both share equally important 

positions in constitutional scheme.25 The idea of Constitutional falsehoods26 can also be 

understood analysing the outcome of this case. Four decades after the judgement, the 

amendments challenged still formally remain a part of the constitution published by the 

 
22 Liversidge v Anderson (1941) UKHL 1. 
23 (1980) 3 SCC 625 [31]. 
24 1976 AIR 1207 
25 AIR 1973 SC 1461 
26 Chintan Chandrachud, ‘Constitutional Falsehoods: The Fourth Judges Case and the Basic Structure Doctrine in 

India’[2018 Forthcoming] Springer <https://ssrn.com/abstract=3031280> accessed 10 September 2020 
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government since the courts judgment was to deem the articles invalid and was not to  

completely strike them out, they’re now accompanied by a footnote stating “This section has 

been declared invalid by the Supreme Court.” Chintan Chandrachud in his ‘Constitutional 

Falsehoods: The Fourth Judges Case and the Basic Structure Doctrine in India’ has explained 

how these footnotes contribute to a complicated constitution for the common man. To the 

extent that a constitutional provision is amended and the amendment is itself struck down as 

unconstitutional, the original unamended provision, which is now no longer formally part of 

the text, would continue to be ‘interpreted’ by the courts. A set of textual provisions on judicial 

appointments now exist as extra-textual rules, and continue to live an afterlife following its 

repeal.27 They (constitutional falsehoods) effectively exclude the citizenry from the process of 

constitutional interpretation. As Tushnet explains, ‘text and purpose are the only things to 

which ordinary people have ready-and unmediated-access. Everything else - legal doctrine and 

precedents most obviously, but even original understandings - are the province of legal 

specialists.’28 Citizens must, at the least, remain prominent players in the process of 

constitutional interpretation.  

 

In 2012 when the Nirbhaya case29 shook the entire country and saw wide spread protests 

seeking justice, the Mathura case30 had resurfaced in the media as the nation remembered 

similar protests in the 1980’s, the difference being that Mathura never got her justice. In 1972, 

Mathura (Her real name which the courts failed to keep confidential) a young tribal orphan was 

victim to a custodial rape by two police officers and the accused were acquitted by the Supreme 

Court following their reasoning that “absence of injuries implies consent” overturning the High 

Courts’ judgment that convicted them. Almost a year after this verdict, four academicians 

including Upendra Baxi wrote an open letter to the Chief Justice Y.V Chandrachud. Following 

this letter wide spread protest started across the country which eventually led to amendments 

in the Indian rape law via The Criminal Law Amendment Act 1983 (No. 43). The judgment 

was never overturned and Mathura never got justice.31  

 

 
27 Chandrachud (n 25) 17.  
28 Mark Tushnet, ‘Citizen as Lawyer, Lawyer as Citizen’ (2009) 50 William and Mary Law Review 1379, 1383 
29 Mukesh & Anr vs State For Nct Of Delhi & Ors (2017) 6 SCC 1 
30 Tukaram vs. State of Maharashtra (1979) 2 SCC 143. 
31 Moni Basu, ‘The girl whose rape changed a country’ CNN (2013) 

<http://edition.cnn.com/interactive/2013/11/world/india-rape/> accessed 10 September 2020. 

http://edition.cnn.com/interactive/2013/11/world/india-rape/
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Mrs. Rupan Deol Bajaj & Anr vs Kanwar Pal Singh Gill & Anr32 could be considered as one 

of the most high-profile sexual harassment cases of our country. The appellant, an IAS officer 

of the Punjab cadre working as Special secretary filed a case of sexual harassment against Mr. 

K.P.S Gill the Director General of Police, Punjab for ‘Slapping her buttocks’ on July 18, 1988 

at a dinner party. KPS Gill was considered a national hero for his contribution to National 

Security in ending the militancy and Khalistan separatist movement in Punjab and for the same 

reason media houses took their chances at ridiculing Mrs. Bajaj and at glorifying the 

achievements of Mr. Gill. It took seven years after the party for the trial to eventually 

commence, and Mr. Gill was even awarded a Padma Shri during this period. Eventually, 17 

years and eight judgments later, on 27th July 2005 Mr. Gill was convicted by the Supreme 

Court.  

The above two cases reveal the stark contrast in the treatment that Mathura, a minor tribal 

orphan girl received and Mrs. Bajaj an upper-class married civil servant received. While the 

courts presumed consent and wantonness in Mathura, they were sure of Mrs. Bajaj’s modesty 

and were adamant on protecting her honour. Mrs. Bajaj herself assured this later on in an 

interview “I am not a woman from the roadside. I have had 6,000 men working under me.”33 

It is of course unimaginable that a woman from the roadside’, in particular a lower-caste or 

lower-class woman, would ever secure even the token of justice that Bajaj did.34 

 

In the case of State of Bombay vs. Narasu Appa Mali35 the Bombay High Court effectively 

ruled that “all uncodified personal law immune from fundamental rights under the 

Constitution.” When the constitution was framed, Article 44 was included to directing  the 

country to endeavour  to secure a Uniform Civil Code. In this case the Bombay High Court 

was tasked with deciding whether the Bombay Prevention of Hindu Bigamous Marriages Act 

of 1946 was valid since it invalidated and criminalised bigamy only among Hindus and allowed 

it for Muslims. It was challenged on the grounds that it violated Article 14, Right to equality 

and Article 25, the Right to profess, practice and propagate religion. The court held that 

personal law was not ‘law in force’ that came under ambit of Article 13 and that the Bombay 

law was constitutionally valid. What Justice Chagla and Justice Gajendragadkar gave in 1952 

as a transitional judgment which they believed would be soon overturned by the establishment 

 
32 1996 AIR 309 
33Martha Nussbaum, "The Modesty of Mrs. Bajaj: India's Problematic Route to Sexual Harassment Law," [2004] 

Yale University Press 645.  
34 Chandrachud (n 11) 99.  
35 AIR 1952 Bom 84 [6]. 
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of a UCC seven decades later, remains good law, making the uncodified personal laws 

essentially above our constitution. Our courts had multiple instances throughout the decades to 

overturn this judgment including in the recent Triple talaq case and theoretically, the parliament 

could also overturn this judgment by simply amending the Article 13 and including uncodified 

personal laws within its ambit. Chandrachud states in his book as follows: 

 

“Regardless of that socio-political context and purely as a matter of legal interpretation, the 

Bombay High Court was wrong to decide as it did. Even the most distinguished judges are 

prone to error. The greater error lies in the failure to make course corrections despite ample 

opportunity.”36 

 

Dispelling the supremacy myth 

 

Academician and political scientist Dr. Pratap Bhanu Mehta have analysed the working of the 

three branches of government. In India, he believes, the supremacy of any branch of 

government is not simply a result of a one-time-only act of constitutional design, but must be 

secured through an ongoing struggle. Most judgments, in fact, are the result of a delicate and 

political process of balancing competing values and political aspirations; they seek to provide 

a workable modus vivendi rather than to articulate high values.37 

 

Chandrachud has given multiple cases in his book that would dispel the myth of Courts having 

the final say in all matters that come under legal questioning. The power of constitutional 

interpretation, is not exclusively vested in the courts, with all other branches and officers of 

government bound to accept, unthinkingly and reflexively, whatever the courts decide. Rather, 

the power of constitutional interpretation is a divided, shared power incident to the functions 

of each of the branches of the national government — and to instruments of state governments, 

and of juries, as well — with none of these actors literally bound by the views of any of the 

others.38 

 

 
36 Chandrachud (n 11) 129. 
37 Mehta (n 14) 75.  
38 Michael S. Paulsen, ‘The myth of judicial supremacy’ The Washington Post (19 May 2015) 

<https://www.washingtonpost.com/news/volokh-conspiracy/wp/2015/05/19/the-myth-of-judicial-supremacy/> 

accessed on 10 September 2020. 
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In the case of Rameshwar Prasad Vs. Union of India39 following  Governor Buta Singh’s 

recommendation The president dissolves the Bihar assembly, and the court held this dissolution 

unconstitutional. This case offered a good example of how the courts often struggle to keep up 

with the pace of politics. Despite the unconstitutionality of the proclamation, the court chose 

not to reinstate the assembly since election preparations were afoot. The times of India quoted 

this as the ‘Conviction without a sentence’40. 

 

The Terrorists and Disruptive Activities Act (TADA) of 1985 is considered one of the most 

brutal legislations that existed in independent India. It was brought to curb the militant 

movements in Punjab, Kashmir, Northeast and other terrorism prone parts of the country in the 

immediate aftermath of Indira Gandhi’s assassination. Though initiated as a temporary measure 

for two years in the state of Punjab, it remained in force for nearly a decade and spread to 23 

states and two union territories. TADA has severe Draconian principles, it reversed the burden 

of proof, denied anticipatory bail, removed procedural safeguards against custodial torture and 

was an instrument of oppression. The supreme court upheld this legislation and its archaic 

sections. The media heavily criticised the verdict to the extent of calling it a judgment that was 

“poor in language’, ‘poor in judicial philosophy’ and ‘poor in logic’, that ‘ruthlessly’ put 

defendants in terrorism cases beyond the realm of the Constitution.”41 Eventually after a decade 

of protests and advocacy by NHRC, on 23rd may 1995 TADA was not renewed. The judiciary 

ignored the pleas of the citizens and failed to protect them against exploitation, but the 

executive eventually put an end to the inhuman legislation.  

 

Finally, in the case of Nandini Sundar vs. State of Chhattisgarh42 we see the limits of impact 

and influence of the courts’ decision. A state-sanctioned armed civilian movement continued 

to thrive nearly a decade after being declared unconstitutional by the Supreme Court. Salwa 

Judum was a state sponsored armed civilian counter insurgency movement that provided 

dangerous weapons to untrained Adivasis and children and recruited them as special police 

officers. This armed rebellion between the Salwa Judum and Naxalites resulted in mass 

bloodshed and violence. Following a detailed NHRC report and 26 hearings later the court 

 
39 AIR 2006 SC 980 [10] 
40 Bishwajit Bhattacharyya, ‘Conviction Yes, Sentence No: Why the SC’s Bihar Judgment Is Stillborn’, Times of 

India (12 October 2005) 
41 K. Balagopal, ‘In Defence of India: Supreme Court and Terrorism’, (1994) 29 Economic and Political Weekly 

2054. 
42 AIR 2011 SC 2839 [41]. 
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finally declared the Salwa Judum unconstitutional in 2011 and ordered it to be disbanded and 

to re-home the Adivasis. The state government simply renamed the SPOs as Armed Auxiliary 

Forces with effect from the date of the judgement and gave them the same benefits and duties. 

As Chandrachud stated in his books, 

“Ten years, seventy hearings and one significant decision later, the court struggled to 

keep pace with the shifting manifestations of Salwa Judum.”43 

 

These yesteryear cases effortlessly bust the supremacy myth of the courts in India. The history 

of judicial power and its exercise in India suggests that the separation-of-powers doctrine is a 

highly misleading metaphor. It is still invoked all the time, of course, but in reality, it offers 

neither an accurate empirical description of how actual courts work, nor a plausible conceptual 

account of any government. 44 

 

CONCLUSION  

We must never forget that it is a constitution we are expounding. It is a constitution, intended 

to endure for ages to come, and consequently, to be adapted to the various crises of human 

affairs.  

-McCulloch v. Maryland.45 

 

We often give in to this nostalgic notion of imagining the judiciary as a previously divine 

institution that has shown a recent decline in establishing constitutional authority. Analysing 

Chandrachud’s work we come to the realisation that the Courts have had their occasional dark 

hours since the beginning. The difference we have between today and five decades ago is that 

the Supreme Court now hears many more cases especially with the introduction of the PIL. 

However, with having many more cases comes the responsibility and importance of 

prioritising. The recent trend of judicial avoidance to hearing significant cases and instead 

giving judgments to irrefutable apolitical cases could prove fatal. Matters of constitutional 

importance if delayed too much can cause irremediable loss and damage.  

 

In the aftermath of the abrogation of Article 370 that resulted in Kashmir being stripped of its 

special status and attaining statehood internet services were shut down and public life was 

 
43 Chandrachud (n 11) 173.  
44 Mehta (n 14) 78.  
45 17 U.S. 316. 
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understood to be under a government-imposed lockdown and Section 144 of the Indian Penal 

Code was implemented.  Following this multiple writ petitions were filed at the Supreme Court 

and a month a half delay followed before the Supreme Court the first of these cases. Following 

the hearing the supreme court provided an ‘advisory’ order requesting the government to make 

‘endeavours’ to restore normalcy, rather than adjudicating on the constitutionality of the 

internet restrictions. Further after a five-month delay, the Supreme Court gave standards of 

judicial review, but failed to apply them to the government actions. Later the court asked the 

government to adjudicate upon the validity of its own actions and is finally yet to rule on 

contempt orders against the government for violating the orders it gave. 46 

 

By comparing the various contemporary legal scenarios around us with the yesteryear cases 

that the author has discussed in his book, we realise that even the highest of courts can make 

mistakes, and even the most distinguished of judges are prone to error. But being the highest 

decision-making authority in the country, the mistakes they make have the capacity to destroy 

the essence of freedom and democracy.  

 

Drawing inspiration from Levenson’s’ and Balkin’s article on Constitutional dilemma we 

could conclude that even when the government seriously violates peoples' rights as it has done 

throughout our history in times of normal politics as well as in times of emergency this does 

not necessarily mean that the system of constitutional government has failed. That is because 

one point of a constitutional system is to keep disputes about peoples’ rights within the 

boundaries of ordinary politics. Sadly or not, constitutional governments can do a great deal of 

evil without provoking a constitutional crisis.47 

 

Chandrachud’s The cases that India forgot is a masterful piece of scholarship and a great 

service to the legal community. At a time when many individuals have begun to question the 

legitimacy of the Court itself, he gives us a vocabulary and framework for evaluating these 

claims.   

 
46 Gautam Bhatia, ‘A Constitutionalism Without the Court’ (The Indian Constitutional Law and Philosophy blog 

1 August 2020) < https://indconlawphil.wordpress.com/2020/08/01/iclp-turns-7-a-constitutionalism-without-the-

court/> accessed 10 September 2020.  
47 Levinson, Sanford, and Jack M. Balkin. ‘Constitutional Crises.’ (2009) 157 University of Pennsylvania Law 

Review 707, 753. 
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